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(1, Legal Companion, EXTRA PA 
and Mayne pp. 406—415) 


A “Benamee Transaction” means an actof pur has 
property in the name of offen other than the buyer, 
or of putting property into a false name either. by making — 
‘a deed of sale or of gift in favour of somebody: “Th 
transactions occur every day. In many instances the ol 
is to avoid personal. ‘attendance in Courts and to mi 
business through a near rélative or any other - person 
consents to act asa trustee (generally called bena 
in some cases, the object is ‘to enable _ the benai 
to exclusively enjoy the property after'the priors a 
but in most others, the object-is to defraud creditors. V 
the object’ is not ‘dishonest and the real owner comes i 
Court to recover property from the hands of the benam 
his claim is recognized, but where the popiect i is fad 

"his claim is thrown out. ao ae Ae 


Tt is thie that benamee transactions odour “epey 7 

and are a custom of the country and must be recogn 

till otherwise ordered by Jaw. (1), but-where “gentlen 

holding property benamee,. ‘keep fictitions books, aiid mak 

false statements in petitions to Courts of _Justicevand h 
their _Private correspondence, for the purpose of concealit ae 
_ property from. their -creditors:or for deceiving the membe ao 
~ of their own family, they have only themselves, to, blame, and 7 
they should. not be surprised if they are not believed when, — 
for their own benefit, they offer themselves as witnesses in 
a Court of Justice, and openly and without shame avow that 
all that has been said or done was.false and fictitious for 
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purpose of carrying into effedt their own infamous de- 
signs.(2) The compatibility of benamee trangactiona with 
honesty depends upon the peculiar circumstances of each 
case(3) In questions of benamee ownership, the criterion 
is to ascertain the source from which the purchase-money 
ix paid ; tho presumption being that purchase made with the 
money of A in the name of B is for the benefit of A (4), 
* The burden of proof lies on the person who maintains that 
ihe apparent state of thitigs ia not the real state, and the 
apparent purchaser must be regarded as the real purchaser 
until ‘the contrary be proved.(5) Strict proof, however, is 
necessary in such cases.(6) But when the origin of the 
purchase-money is once made out, the subsequent acta done 
in the name of the nominal owner will be explained by 
reference to the real nature of the transaction. The sama 
motive which dictated an, ostensible ownership, would na- 
turally dictate an apparent course of dealing in accordance 
with such ownership(7). : . 
Where a transaction is onco made out to be benamec, 
the Courts of India, which are bound to decide according to 
equity and good conscience, will deal with it in the samo 
manner as it would bo treated by an English Court of 
Equity.(8) The principle is that effect will be given to the 
real and not to the nominal title, unless the result of doing 
so would be to violate the provisions of a statute, or to help 
parties committing fraud. As for instance, there are various 
statutes which provide that in sales under a decree of Court, 
dr for arrears of revenue, the certified purchaser shall be 
conclusively deemed to be the real purchaser, and shall not 
bo liable to be ousted (9) on the ground that his purchase 
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(8) 13. Moore’s Indian an ala 395; 11 Moore's, 28, 14 Moore’s 294; 
14 W. RP. €.,) 14; 7 WR. (P.C.) 10; 9B. L, B, 456 5.2 Mad, H.C 
ep. 26 6, W. R, 191, 
(7) 1. WLR. 957. 
(8) Exparte Kahundas, 5 Bombay 154. . 
(9) Act XIV of 1882, 8, 317; Act I of 1845, 8. 21; Act XI of 1889, s, 36. 
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was really made on behalf of another,(10) hence no suit is 
held to be maintainable for the purpose of declaring that the 
purchase by the certified purchaser is a benamee one; and 
the Courts also refuse to grant any relief where the real 
owner sues the benameedar or resists an action by the 
benameedar, alleging that the conveyance to the benamec- 
day was a merely colorable one, made for the express pur- 
pose of shielding it from creditors. The following is a suth-” 
mary of the leading cases wherein the Courts refused to 
grant redress to the parties seeking to be relieved from the 
effect of their own or their vendors’ fraudulent acts. But 
it should be remarked that the principle of these decisions 
ought not to be applied to cases wherein no fraud has ac- 
tually been committed.(11.) 


” LEADING, CASES. 


Case (1.)—A person having purchased an estate by private 
sare sued to set aside a mokurruree created by his vendor. 
The deed of sale recited that the mokurruree was a mere 
benamee created in fraud of creditors, and that the vendee 
might set it aside. The defendant pleaded a bond fide hold-: 
ing and alleged that the plaintiff's vendor had publicly 
admitted the reality of the transaction in a suit in a Oourt 
of Justice and that it was found to beso. The Calcutta 
High Court following the decision of the late Sudder Court, 
in the case of Trilochun, v. Obhoy Churn, at p. 1639 of S. D. 
Reports of 1859, which is a leading case on the subject, 
decided that the plaintiff could not succeed, observing that, 





(30) But siatutes which are restrictive of the ordinary right to take 
legal proceedings must be strictly construed i.e, in favour of the right ~ 
to proceed. (I. L. R., 1 Bom, 1 Bom. 19; 4 Legal Companion 31.) For 
instance, they cannot be taken to affect the rights of members of a joint 
Hindu family, who by the operation of law, are entitled to treat as part 
of their common property an acquisition, howsoever made, by a member 
in his sole name, iP made by the use of the family funds, (19 W. R., 856) ; 
nor will tkey prevent the Courts from tecognizing the title of the real 
owner when he is actually and honestly in possession, and the benamecdar 
seeks to oust him by virtue of his nominal title. (14 Moore's I. @,, 496 ; 
2,1. BR. 1. A. p. 154; 18 W. BR, 157), : 

~ (11) 2, W, R., 422; 23 W. RB, 42; 24 W. R., 391. 
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“ party cannot plead his own’ fraud.and the party who 
makes that allegation must fail. If the plaintiff allegéa that 
the deed is bond fide, and the defendant pleads that it ia a 
fraud to which he was party, the plea cannot be heard, and 
the plaintiff must have a decree. Jf the plaintiff alleges that 
he and the defetdant were equally parties to the fraud,he 
cannot. be heard, his suit must at once be dismissed. It is 
sufficiently established that the heire of the fraudulent 
parties representing them are equally boufd with the original 
parties, The only distinction sought to be drawn-in this 
case is that the present plaintiff is not an heir, but « private . 
purchaser. No distinction can be drawn. All representa: 
tives are equally bound. The exception is only when Bo. 
plaintiff is himself a defrauded party, and comes into-Court 
fof relief from a fraud against himself perpetrated by his 
vendor in collusion with the other party. This would be the 
case of a purchaser at a compulsory execution sale; because 
the fraudulent transfer would be, in fact, a fraud committed 
both against the creditor and against the execution pur- 
chaser. It may also be that if plaintiff's vendor had de-— 
frauded him by concealing thia tenure altogether, and induc- 
ing him to give valuable consideration in ignorance of it, he 
might, on proving euch @ case, have a good action against 
both the parties who created the fraudulent tenure. But in 
this case he cannot aay this—on the face of his deed of sale, 
he was made aware of the transaction, The plaintiff stands 
simply in the shoes of the vendor, and both the vendor and: 
hia present representative are equally incompetent to come 
into Court, alleging the vendor's fraud. If it were otherwise, 
a fraudulent party himself precluded from bringing a suit, 
might cure all defects by simply setting up & purchaser: 
under himself, while he would obtain through a purchaser 
the value of a good title.”« 

Case (2.)—In a suit by an heir to recover proparty which 
had been transferred by a benamee and fictitious conveyance 
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on tho part of the plaintiff's father, where the object was found 
to have been to defraud creditors, the Calcutta High Court 
followed the decision of the Sudder Dewanny.Adawlut at 
p. 1639, 8. D. A. Reports of 1859, which held that “ when 
parties execute fictitious deeds for the purpose of defeating 
creditors, they place theniselves at the mercy of the person. 
in whose name the fictitious conveyance is made, and their 
subsequent plea of the transaction being benamee should nob 
be listened to ;” with raference to tha question of part delicto 
that judgment stated, that, “the objection must come from 
a person who is neither party nor privy to if, for no man dan 
allege his own fraud in order to invalidate his own deed.”* 

Case (3.)—Plaintiffs, as legal heirs, the son aud daughter 
of Shaik Kaloo, sought to obtain possession of their share of” 
his property from Rowshun Beebee, the widow of the said, 
Kaloo, who was in possession under a deed of giftalleged to be * 
executed by Kaloo in her favor in lieu of dower. The tran- 
saction was found not to be a bond fide one. The Calcutta: 
High Court held “ that the plaintiffs who are representatives 
of the party who executed the deed, are bound by his act. 
The deed must hold good against them, though it would be 
no bar to any creditor secking to recover his-dues from the 
property now in the defendant's possession.”+ 

Case (4.)—Three brothers,-A, B and C transferred their 
proprietors to their wives in fraud of creditors. D, a ne-: 
phew of theirs, fully aware that these deeds were meraly ° 
nominal, and that no possession had passed under them, 
in’ order to perpetrate @ fraud on other heirs to his 
uncles’ estate who wero minors, fraudulently induced the 
said wives of his uncles’, after the death of their husbands, 
to make over their nominal rights to him. In a auit 
brought by one of the said heirs, it was contended that 
even if the deeds alluded to were executed in fraud of credi- 
tors, they were good between the parties, and that the 
subsequent’ transfers to D were therefore good siso, and that. 
neither the parties who made the fraudulent tranefers, nor 

“2 
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their heirs, could in any way question such deeds. The, 
Calcutta High Court considering these arguments to be of 
no avail, remarked : “ They might be good arguments in sup- 
port of his rights, if he was a purchaser for valuable con- 
sideration without notice of the nominal nature of the original 
transfers. But, so far from this being the case, he is a nephew 
of the parties who executed these deeds ; he had full notice 
of the true nature of those documents ; he was fully aware 
that they were mere paper transactions, under which no 
possession had passed, and to which no effect had been given, 
He cannot, therefore, he allowed to benefit hy such deeds.”* 

Oase (5.)—A person conveyed the disputed property to 
another benamee upon the occasion of the failure of a firm in 
which he was an assistant, under the vague apprehension 
that he would be made liable for the debts of his employers. 
Upon « suit by the heirs of the real owner against the repre- 
sentatives of the benameedar for recovery of the said property 
it was urged that the plaintiffs having admitted a nominal 
conveyance, ‘their suit was untenable, the Calcutta High 
Court held that the plaintiffs were entitled to Tecover as - 
conveyance did not amount to a fraud.t 

Where the fraudulent or illegal purpose has actually oad 
effected by means of the colorable transaction, there the 
maxim applies, “In pari delicto potior est conditio possi- 
dentis,” The Court will help neither party. “Let the 
estate lie where it falls” (12.) But where the party intended - 
to defraud another but has not actually done so, there can be 
no reason why the Court should punish his intention by 
giving his estate away to B whose roguery is even more 
complicated than his own. This appears to be the principle 
of the English decisions. For instance, persons have been 
allowed to recover property which they had assigned away in 
order to confer a parliamentary qualification upon a friend, 


(12) Duke of Bedford », Coke, 3 Ves. Sen. 116; ene v. Brown, 





6 Ves, 68; Chaplin v. Chaplin, 8 P. W, 258 ; Brackenb » Brackenbury, 
2 Jac and W. 391; Doe ». Roberts. 2 B and Ald. 387 ; ein Bj ition 
Eq. Jur: § 298. This seems to be the effect of the Tian Tee tL 


of 1882, 5, 84. 
*4, WB. pe 7% +13, W.B, p17, 
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who never set in parliament ; or in order to avoid serving in 
the office of a sheriff, where they ultimately paid the fine, 
instead of pleading that they had no property in the country ; 
or where they had intended to defraud creditors, who in fact 
were never injured (18) ; or in order to avoid the effects of a 
conviction for a felony, which the grantor supposed he had 
committed, but which in fact he had not, and could not have 
committed. (14) It may also be well to remember that the 
rules which govern benames transactions have no application 
to the case of gifts made in contemplation of insolvency, and 
with the intention of defrauding creditors.(15) Nor to cases 
in which property has been sold or handed over to one 
creditor, in order to defeat an expected execution by another 
creditor.(16) If the transfer is really intended to operate, 
and is not colorable, it is not a benames transaction, Whether 
it is valid or not, depends upon other considerations.(17) 


If parties stand by and permit another to hold himself out 
to the world as the real proprietor of an estate when he in’ 
reality is a benameedar for them, and thus induce partids 
innocent of the fraud to lend their money upon such faith, 
they are not entitled to any consideration from a Court of 
equity and good conscience. 


Precenent.—A plaintiff, the real owner, permitted his 

_ henameedar to deal with the property as his own by pledging. 
it to the defendant for sums borrowed from him. Further, 
it appeared that, after disputes had broken out between the 
plaintiff and his benameedar, the former permitted the latter 
to lease out the property to another person, treating it as his 
own. Then, when the defendant sued to recover the monies 
due on his bond, the plaintiff permitted a decree to pass 





(183) Birch v. Blagrave, Amb. 264 ; Cottington v. Fletcher, 2 Atk. 156 ; 
Platomone v, Staple, G. Coop, 260 ; Young, v, Peachey, 2 Atk, 254 ; Symes», 
Hughes, L, R. 9 Bq. 475 ; her Lord Westbury, Tennet v. Tennet L, 8, 2 Bc. 
and D, 9; Cecil ». Butcher, 2 Jac. and W. 565, 

(4) Davies ». Otty, 85 Beav. 208 ; Manning Gill, L. R, 13 Eq. 485, 

(15) Sce Gnanabbai ». Srenivasa, 4 Mad. H. C. 84. 

(8) Bankarappe »v. Kamayya, 3 Mad. H. C. 231; Pullenv. Ramalinga, 5 
Mad, H.C 368 ; Tillak Chand y. Jitamul, 10 Bom. H, C, 206. 

(17) “ If he who is indebted to five several pement to each party in 201, 
in consideration of natural affection gives all his goods to his son, or cousin, 
in that case, for as much as others should lose their debts, ke, which are 
things of value, the intent of the act was, that the consideration in such 
cases should be valuable; for equity requires that such gift, which defeats 
others, should be made on as high and good consideration as the thin; 
which are thereby defeated are ; it is to be presumed that the father, if 
he had not been indebted to others, would not have dispossessed himself of 
all his goode, and’subjected himself to his cradle ; and therefore itshall be 
i : ended, that it was made to defeat his creditors.""—-Smith’s Leading Cysea, 

ol, I, page 3. : : : 


(8) 
unquestioned, whereby the property was rendered liahle. 
Undor these circumstances the Caloutts High Court held 
that tho plaintiff was not entitled to any consideration from 
a Court of Equity.* 

A purchase for valuable consideration and without notice 
of the benamee, from one who, in the eyes of the world, is 
the ubsolute owner of the property, and who holds that pro- 
perty, to all appearances, under a good and sufficient title, 
would be protected and would hold good against any aubse- 
quent sale made by the real owner or his heir.+ 

If property is purchased in the name of a benameedar, 
and all the indicia of ownership are placed in his hands, the 
true owner can only get rid of the effect of an alicnation by 
the benameedar, by showing that it was made without his 
own acquiescence, and that the purchaser took with notice of 
that fact.$ A decree of foreclogure obtained against the 
henameedar is binding upon the execution-purchasers of the 
rights and interests of the actual owner who had originally 
purchased and mortgaged in the name of the benameedar, 
unless it can be shown that the foreclosure was effected in 
fraud of them. 

PrecEDENT.—The plaintiffalleged thatthe property in dispute 
originally belonged to Gunga Persaud; that it was bought by 
Gunga Persaud in the name of Gour Surn Persaud ;thaton the 
26th of July 1851, Gunga Persaud, through his benamecdar 
Cour Surn, mortgaged the property by conditional sale to 
Bhugwun Lall ; that on the 20th of December 1854, Bhugwan 
Lall foreclosed, and, dying shortly after, his widows (defen- 
dants Nos. 3 and 4), obtained possession ; and that finally on 
the 7th of July 1863, the plaintiff himself purch ased the 
same property at an execution-sale effected in cosequence of 
a decree passed against the widows, The defendants (Nos. 
1 and 2) resisted the claim of the plaintiff, on the ground 
that Gour Surn Persaud’s conditional sale on the 26th of 
July 1851 did not pass the property of Gunga Persaud, and 





*V., W.R,, p. 87, MIL, W. RB, p. 10. 1X. W. B, p. 185, 
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that they, on the Ist of December. 1851, bought the rights 
and interests in the same property at an auction-sale in exe- 
cution of a decree against Gunga Persaud. The facts were 
found as alleged by the plaintiff. The Calcutta High Court 
observed “ that the Priccipal Sudder Ameen has, in terms, 
found that Gunga Persaud bought the property in the name 
of Gour Surn Persaud, and that it was on that account that 
the conditional sale of 26th July 1851 was made in the name 
of Gour Surn Persaud. If this be so, then the decree of fore- 
closure of 28th December 1854 obtained, no doubt, as far as 
concerns name, sgainst Gour Surn Persaud alone, would be 
good and binding against the defendants Nos. 1 and 2, #0 as te 
foreclose the equity of redemption which they purchased of 
Gunga Persaud, unless they can show that the foreclosure 
was effected in fraud of them or of their vendor and conse- 
quently was void and inoperative.......essrsersrsrerseres 
Tf notice which must have preceded the ievuslaeita ‘dacwis of. 
December 1854 was served upon the right person, then the -- 
decree will bind the equity of redemption, into whoseavever 
hand it may have passed. It might no doubt, (supposing 
the fact were so) have been possible to show, that the notice 
of foreclosure was served upon Gour Surn Persand, and kept 
from the knowledge of them, the defendants, although the 
mortgagee was well aware that the equity of redemption had 
passed from Gunga Persaud, or Gour Surn Persaud, into ‘the 
hands of the defendants at the execution-sale : but until this 
is shown as a matter of fact, it must be presumed that tha 
proceedings in the foreclosure were regular and valid, and as 
far as can be gathered from the record, Gour Persaud was 
the right person against whom the suit should have basced 
brought.”* 

Where property is held benamee, and the ostensible owner 
assenta to its being disposed of by a third party to the pre- 
judice of the real owner, the real owner cannot be aieees to 
object. 

; *X,, W. Rp, 188, 
3 
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PRECEDENT.—The plaintiff held property benamee in the. 
name of Greesh. Greesh stood by while Mothoor. mort: 
gaged the whole property, and Greesh subscribed his name 
to the mortgage, theraby admitting that Mothoor was 
capable, as owner, of dealing with the whole property, The’ 
Calcutta High Court said that “ the plaintiff ig undoubtedly 
bound by his benamesdares acts, If he will put forward 
another person as the owner of his property, that person is 
to the rest of the world the real owner ; and if the oatensible ” 
owner deala with the property, the plaintiff cannot be allow- 
ed to object. His own acta have led to the fraud,” 

An innocent holder (for value and exercising ordingry. deli: 
gence) of property given in pledge for the payment ofa debt, 
without notice of his debtor being a benamee holder for 
others, is entitled to maintain his lien. ; 

PRECEDENT.—Plaintiff claimed to sell in execution of a 
decree certain property, of which his debtor was the registered 
and ostensible proprietor. Defendants, alleging that they 
were the real owners holding benamee, succeeded in getting 
the property released by summary award, In » regular sui 
coming on appeal, the Calcutta High Court decided that 
“the registered bond, which is the foundation of plaintiff's 
claims, pledges the disputed property for the payment of the 
debt ; and that plaintiff being an innocent holder for value 
exercising ordinary diligence, who accepted the lien without 
notice, is entitled to maintain his lien against all the property 
in satisfaction of the debt ; and on that ground should succeed 
as against the parties who, by their acts, enabled the be. 
nameedar to deceive him and take his money,”+ ; 
Where a conveyance is made benamee, the donor remaining 
the absolute and uncontrolled owner of the property from 
the date of gift to his death, the property passes at his death 
not to the donee but to his own heirs, ‘ 

PrecepEnt.—A had two sons B and C, B during the life- 
time of A, was involved in considerable debts, 






A executed 
* 1X, WB, p. 593, t IV. WB, p, 36 





CH) 


a deed of gift to his- wife and sister-in-law 15 or 16 years 
before his death, providing in that deed that on their death 

the estate was to go to B’s son, if he should have any, and to 

Cand his sons absolutely. Since the date of gift the names 
of the above ladies had been used in all paper transactions, 
but A had remained until the day of his death in the actual 
enjoyment of the property, and since his death B bad been 
in possession of his share. At the death of A, the creditors 


of B having attached his share tn the property, objections 
were raised on the ground that he had no interest. The 


creditors having been unsuccessful brought a regular suip to 
have it declared that’s share of A’s estate came by inheritance 
to B, The suit coming on appeal before the Calcutta High 
Court, they observed :“ Tha motive of such a transaction is 
perfectly clear. By this transaction, if successful, while on 
the one hand Sreenath’s [B's] creditora would be excluded, 
on the other hand Sreenath himself would not, The deed 
could be used to keep off claimants outside the family, whiley- 
within the family matters would go on as before. The very 
essence of such a transaction is that it should have a double 
aspect, and there is no doubt the experience and skill which 
persons in this country have gained by a constant resort to 
such transactions make it exceedingly difficult for a Court of 
Justice to detect the truth. But upon the whole, we have 
come to a clear conclusion* * « that the conveyance by 
Ajoodhya Ram [A] to his wife and sister-in-law was benamee; 
that Ajoodhya Ram [A], notwithstanding that nominal con- 
veyance, remained the absolute and uncontrolled owner of the 
property; and that a sbare in this property passed at his 
death by inheritance to Sreenath (B),”* 

Strict proof is necessary to establish benamee ownership 
im a property which is attached or sought to be aold by credi- 
tors in satisfaction of decree against the person in whose 
name the property stands. 

PRECEDENT.—A certain Nawab purchased with his own 
funds property in the name of his son. Creditors of the son at- 


* XIL, W.B, p, 236, 
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tached that property, but the Nawab having laid his claim 
to it, his claim was disallowed and he was referred to a 
regular suit. On a regular suit being brought by the Nawab, 
it was found, that the motive of the Nawab in purchasing the 
property in the name of his son was to vary the rule of 
succession between sons and daughters in his family. The 
Privy Council in diamissing the Nawab’s appeal observed “ If 
the conveyance to the song was designed to produce an effect 
thereafter, by changing the amount of shares of the whole 
property on a@ succession between sons and daughters, it 
could not be designed as a mere naked benamee conveyance, 
because, # # @ mere benamee conveyance would in no way 
affect such succession. But if, as the Nawab himself repre- 
sented the transaction, it was designed to affect the daughter's 
claims or interests, ib could only so operate as a real transac- 
tion ; that is, by a conveyance of interest to the sons. Ibis 
immaterial in this case to consider whether the legal effeot of 
the arrangement would be to confer a resulting life-estate on 
the Nawab or not, since the only contest made in the 
suit was whether it was an absolute befames transaction. 
The case admitted, certainly, of being viewed thus, that the 
conveyance, was mere colorable, to be treated as real should 
it become necessary to defeat a daughter's claim, but fieti- 
tious as between father and sons. Ib is to be observed how- 
ever, that this view of the case was not presented to the 
Judge; and if it had been so presented, the Judge would 
have ,been justified in declining to act on such an allegation 
of fraud against creditors of the son * # * jin favor of 
the father, alleging his own fraud. Their Lordships, there- 
fore, think that the Principal Sudder Ameen was justified in 
regarding the whole evidence before him as nob sufficignt to 
establish the case of benamee ownership, which the Nawab 
advanced, As the decision under review does nob appear to 
conflict. with any rule of law, as the question cided is one 
of fact, as the decision is sustained by sufficient evidence, and 
establishes the claim of creditors against property of which 
their debtor was allowed for many years to have, at least, the 
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ostensible ownership, it ia one which their Lordships would not 
disturb, unless it were clearly shown to be wrong. It is the duty 
of a Court of Justice in such a case to put the objector to the 
rights of creditora founded on apparent ownership to strict 
proof of his objection ; he must recover, if at all, on the case 
that ho asserts, It would be easy, if such vigilance and jealousy 
were not exhibited, for a family to place the family property 
out of reach of creditors. If the father became indebted, the 
titular right would be then stated to have conveyed the 
real interest; but if the son were indebted, then the claim 

would take the form to which this suit is adapted. Views of 
these dangers to the rights of creditors seem to have been 

present to the Courts below; and in the present case their 
Lordships are unable to see that jealousy of a probable fraud 
has induced an incorrect estimate of the evidence.”# 

If a person purchases property benames at an execution- 
sale, and remains in possession and if afterwards the benamee- 
day as certified purchaser sues the real owner to recover 
possession, it was held by the Privy Council that section 260 
of the Civil Procedure Code is no bar to preclude the enquiry 
into the real title. 

PRECEDENT.—Brijlall Opadbia was mortgagee in posses- 
sion of Talook Doodhur. Whilst he was so in possession, the 
interest of the mortgagor was offered for sale under a decrea 
obtained againsp him by a creditor. Buhoree Lall became 
the ostensible purchaser at such sale, and the certificate 
of sale was granted to him in his own name as the purchaser. 
Brijlall Opadhia remained in possession until his death 
and after it, this suit was brought by Buhoree Lal against 
his heirs for the redemption of the talook and possession 
of it; alleging that the mortgage-debt had been paid off 
by the receipt of the profita, and if not, that he was ready 
to pay what mighb remain due. The defence was that the 
purchase was made by Buhorce, in his own name, as @ 
benamec pprchaser for Brijlal Opadhia, and with his money ; 
he 


* XIV, W. B. (Privy Council) p. 4 
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and that the attempt by Buhoree to seb up title in himself ' 
was fraud. The. question was whether this defence could i in } 
law be made available. The Privy Council decided that e 
section 260 is confined to a suit brought against the certified 











purehaser, and to a specific direction as to wha ; sh “f 

done with that suit, viz., that it shall be dismis ha 

The present suit being the converse of that nd 

the above section, there is no bar to pr e “ \ 

the real title.» es - fil 
Section 260 Act VIII. of 1859+ is no bar to 2 


session of a property by the execution-purchaser 
perty was preyiously sold in execution of 
same judgment-debtor and was ‘purchased by 1 
debtor benamee, 7 

PRECEDENT.—Plaintiff sued to recover possession 
on the allegation that she purchased it in u 
decree against the judgment-debtor, that s 
possession, and that she has been subsequently 
judgment-debtor and other persons. One of the dc oh 
alleged that previous to the purchase by the plaintiff, her =f = 
husband in execution of a decree against the judgment. Ke i 
debtor purchased the same property ; that she was in posses- pin 
sion and the judgment-debtor had no right whatever to the 
property. The plaintiff urged that this purchase was a mere 
sham; that in fact the judgment-debtor purchased the pro- : 
perty benamee and was himself in possession at the time 
when theproperty was put up for sale and purchased by the i 
plaintiff. The lower Appellate Court found for the plaintiff, 3 
It was urged’on behalf of the defendant that ander section ha | 
260 of Act VIIL of 1859 the suit cannot lie. But the Cal- sm 
cutta High Court decided that this case did’not-come tuider a 
the purview of that section. 

It was held by the Privy Coiiticl that the provisions of 
Act VIIL of 1859, Sec: 260° were” designed to,check the 
practice of making benamee purchases at execution-sales 
i. @, transactions in which one party seoretly p purchases « on 


*X,, B.L. R,, p, 159, ts $17 of Act XIV-of 1882, 
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lis own own account in the name of another party. They 
cannot be taken to affect the rights of members of a joint 
Hindu family, who by the operation of law, are entitled to 
treat as part of their common property an acquisition, how- 
soever made, by a member in his sole name, if made by the 
use of the family funds* 

A benamee, or collusive sale of property in execution of 
a decree will not save it from re-sale in execution by a decree- 
holder. 

‘A benamee purchase by a judgment-debtor of his property 
sold in execution of decree against him is liable to be set 
aside and the property resold in satisfaction of decree. , 

Paucepent—A property was sold in execution of decree 
and was purchased by the servants of the judgment-debtors 
benamee for the judgment-debtors who remained in posses- 
sion. A judgment-creditor brought » suit to set aside this 
sale 08 fraudulent and to make the proporty liable, Tho 
Lower Court held thet the suit would not lie under Section 
817 of the Civil Procedure Code, The Calcutta High Court 
held that the suit will lie, observing thet “the section 
quoted, refers only to suits between 9 benameedar and the 
benofdig! owner, and not a case of the present nature where _ 
a gross fratd has boen practised upaw-athind party." 

The party who holds the real beneficiary interest in the 
property should come forward as piaintiff. 

Parcepant.—The plaintiff sued to set aside a sale in execu- 
tion of a decree against Hubeebul Hossein. He alleged in his 
plaint that Hubeobul. Hossein, in consideration of Re. 5,000 
absolutely sold to him. whatever rights and interests he had in 
the property claimed. But the evidence of Kedar Nath Bose; 
who was examined as a witness for the defendant, and who 
says that he was Hubeebul Hossein's pleader in almost all 
cases, shows that he was the real purchaser. He says that he. 
and the plaintiff, who is. bis cougingare living jointly, and’ 
property, if recovered, will become their joint property. It. 
has béen contended by the respondent that the suit ought to 





*XIX..W. R., p. 856. IIL, W.R., Mise. App, p. 4. 
tL, W. RB, p. 929, ; 
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have been dismissed, because the plaintiff was not the real 
purchaser. In Fuzeelun Bibee versus Omdah Bibee, X., 
Weekly Reporter, 469, it was held that, where a purchase 
was made in the name of another, the real purchaser must 
be the plaintiff, and the suit cannot be maintained in the 
name of the other person. Taking the evidence of Kedar 
Nath Bose to be entirely true, he ough, by the rule of Courts 
of Equity, to have been a co-plaintiff; and for his not being 
xo, the decree might be reversed on an appeal; the reason 
being that Kedar Nath Bose will not be bound by the decree © 
in this suit, We think this would be a sufficient reason for 
our dismissing this appeal. A false case as to the purchase 
_has beon put forward in the plaint ; and we have little doubt 
that this was done designedly, and in order to conceal the 
part which Kedar Nath Bose had taken in the transaction.” 

Tn a suit brought to recover property, the Calcutta High 
Court held that it ought tohave been brought by the real 
owner, and not by a person who claims to be owner by virtue 
of a transaction which is found not to be a real one.t 

Benamee purchases occur every day, andif the party 
whose name is used sets up no claim, and if there appear to 
have been long continued possession on the part of the - 
person claiming to be the bepeficial owner, that would quite 
sufficiently dispose of the mere use of the furzee name in 
the transaction. 

PrECEDENT.—Plaintiff brought a suit, alleging that the pro- 
perty claimed was purchased by her in the name of another 
person who was made a defendant in the suit. The bena- 
meedar did not set up any claim, but yet the lower Court 
dismissed the plaintiff's claim stating that “the plea of bena- 
onee transaction advanced by the plaintiff is unfit for hearing 
by a Court of Justice, because agreeably to general principles, 
the party in whose favor a deed is executed must be consi- 
dered as the granteo of the deed.” This J udment was seb 
aside by the Calcutta High Court who observed :‘as to the 
rucstion of benamee, the Subordinate Judge must be well 


* XIX, W. By p, 435 + EX, W, B, p. 72, 
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aware that Lenamee purchases occur every day, and that if 
the party whose name is used sets up no claim, and if there 
appear to have been long continued possession on the part 
of the person claiming to be the beneficial owner, that would 
quite sufficiently dispose of the mere use of the Jurzee name 
in the transaction.”*, . 

A certified purchaser at a sale for arrears of Government 
Revenue, suing to recover possession of which he has been 
ousted, is not debarred from the benefit of Section 36, Act 
XI. of 1859, and from pleading that the defendants were 
not entitled to sue him as being merely a benameedart, 

Under Regulation XI, 1822, a benamee purchase for the 
defaulting proprietor at a sale for arrears of revenue is nob 
absolutely illegal and void. Where the manager of a joint 
Hindoo family re-purchases benamee, the presumption is that 
the property so re-purchased is held by him for the benefit 
of the joint family.t 

A wife suing for confirmation of possession of property 
alleged to have been purchased by her in the name of the 
defendant must rest her case upon the plea that the purchase 
by her from her husband was bond fide, which must be 
proved before any decree is given to her: 

Before shutting oub from execution a decree-holder who 
has taken by assignment, on the ground that he is a mere 
benamee holder from one of the judgment-debtors, it is 
necessary to be very careful and to ascertain beyond » doubt + 
that the fact is s0.§ 

Where there is an allegation that a lease is held benames,, 
it is not sufficient for the party in whose name the lease is 
drawn out to produce the document, but it is necessary for 
him to prove that he has the beneficial interest in the pro- 
perty, since if the receipts, filed by the person who alleges 
that he holds it benamee, came into his hands upon peyment 
of rent by him to the zemindar, they tend to show that the 
beneficial interest was in him.T 


* XIV. W. RB, p. 5 


8, te W. R., p. 86, £5, W. RB. p, bbe, 
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The representatives of, or private purchasers from, a party 
selling, benamee, in fraud of creditors, or pleading such a 
sale in order to-recover the property afterwards, are bound 
equally with the original defrauders, and cannot take advan- 
tage of what must be held to be their own wrong. 

PRECEDENT.—In a suit to recover possession of certain lands 
hold by the defendant, on the ground that the conveyance 
by their father to the defendant was a benamee, one made 
in fraud of creditors, the High Court of Calcutta held that 
the suit would not lie.* 

A: conveyance ofan early date followed by mutation of 
names in the Collector's records, if proved to be a nothinal 
transaction in fraud of creditors (the possession remaining 
with the original owner and the trarisaction being held be- 
tween very neat relations), was held not to defeat a good 
title though subsequently acquired. 

In determining the right to property seized in execution, 
the Court must not declare a person claiming as purchaser 
to be a benameedar for the debtor upon suspicion merely, 

sbut its decision must rest upon legal grounds established by 
legal testimony} 

“Property purchased by a member of a joint family with 

vimoney“@ud of the:common estate, is family propeltty, even. 
4f pitychased inthe nate of: his son. Elven if the son is a 
‘gpivtified purchaser at a sale under Act I. of 1845; the other 

+fabripherd “Of tho family are not debarred by S, 21 from 
‘claiming a share of the a punches as joint property.ii 
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oh etoeeme p 

A“Benamee Transaction” means an act of purchasing 
property in the name of a person other than the buyer, 
or of putting property into @ falss name either by making 
a deed of sale or of gift in favour of some body. These — 
transactions occur every day. In many inetanees the objétt 
ix to avoid personal attendance in Courts and to manage 
business through a near relative or any other person who 
consenta to act aaa trustee (generally called benamecdar) ;" 
in somo cases, the object is to enable. the benameedar to 
exclusively enjoy the ‘Property after the owner's death ; but 
in most others, the object is to defraud croditors, Where 
the object i ia not dishonost and the real owner comes | into 
Court to recover property from the hands of thd benameedar 
his’ claim is recognized, but where the object is fraudulent, 
his claim is thrown out. 

Tt is true that benamee transactions occur every day and 
aro a custom of the country and must be recognized till 
otherwise ordered by law (1), but where gentlemen: holding 
property. benamee, keep, fictitione “hooks, and male falee 
statements in petitions to Courts. of Tustice and — in their 
private correspondence, for the purpose of voncealing property 
from their creditors or for’ deceiving ‘the members of their 
own family, they have only themselves to blame, and they 
should not be surprised if they are not believed when, for 
their own, benefit, they offer | themselves as witnesses in a 
Court of Justice, and openly and without shame avow' that 
all that has been said or dane was false and fictitious: for’ the 

(789, Ray 188, 
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purpose of carrying into effect their owa infamous designa(2), 
The compatibility of benames transactions with honetty de- 
pends upon the peculiar circumstances of each ‘case (8). In 
questions of benames ownership, the criterion is to ascertain 
the source from which the purchase-money is paid; the pre- 
sumption being that purchase made with the money of A in 
the name of B isfor the benefit of A(4), The burden of 
proof lies on the peraon who maintains that the apparent 
state of things is not the real atate, and the apparent puarchsor 
must be regarded as the real purchaser until the contrary be 
proved (5), Strict proof, however, is necessary in such 
casea(6). But when the origin of the purchase-money'ia-once 
made out, the subsequent acts done in the name of the 
nominal owner will be explained by ‘reference to the real 
nature of the transaction. The same motive which dictated 
an ostensible ownership, would naturally dictate an apparent 
course of dealing in accordance with such ownerabip€?).: 
Where a transaction is once made out to be benames, the 
Courts of India, which are bound to decide according to equity 
and good conscience, will deal with it in the same manner as 
it would be treated by an Engliah Court of Equity(@). . The 
principle is that effect will be given to the eal and not, to 
the nominal title, unless the result of doing so would be to 
violate the provisions of a statute, or to help parties 
committing fraud. As for inatance, there, are various sta- 
tutes which provide that in sales under a decree, of Court, 
or for arrears of revenue; the certified purchaser | shall be 
conclusively deemed to be the real purchaser, and ahall nob 
be liable to be ousted (9) on the ground that his ‘purchase 
was realy made on bahalf of another (10), hence no suit is 
held to be maintainable for the purpose of declaring that the 


(2) 1LW. BR, 72. {) 18 WR. @. $2 

LAF aecieae a oe Rep. A. C., 16. 

(6) uf Moots Ree A Moore's, 28, 14, Me e's 23¢ 5 
4 W. Ex 7 WR e. 0210; OB. L. R. 456; 2 Mad, H.C. 
Rep. 26 ; ie 


(7) 21, W, ‘ate ©, }) Exparte Kahund: 5 Bom, 184, 

49) ‘Act XIV of te ee better cee 8. 91-3 Aot of 1889, 8. 86. 

(10) Bat statates w! reatrictive the ordinary right take 
legal proceedings mast te strictly Seed, i. ¢, in favour of the right 
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purchase by tite certified puachaser is a benamesone; etd - 
the Courts also refuse to grant any relief where the real 
owner sues the benamesdar or resists an action. by the. 
benamesdar, alleging that the conveyance ‘to. the. benameer 
day was a merely colorable one.made for the exprasa pure 
pose of shielding it from creditors, ‘The following i3 a sum; 
mary of the leading. oases wherein the Courte refused te . 
grant redress to the parties seeking to be relieved from the 
effect of their own or their vendors’ fraudulent acts. But 
it should be remarked that the principle of these decisions 
ought not to be applied tq esses wherein no fraud Has aoe 
tually been committed (11). : 


antes 


LEADING GASES. 

Case (1.)—A person having purchased an’ estate by: privat 
sale sued to set aside a.mokurruree created by his vendor: 
Tho decd of sale recited thatthe mokurrutée‘wawd wierd’ 
benamee created in fraud of creditors, and that tho’ vende - 
might sct it aside, The defendant pleaded a bond jade'tiatd. 
ing and alleged that the plaintiff's vendor had publibly 
admitted the reality of the transaction ina enit in a Court 
of Justice and that tt was found to bese The Cslontts 
High Court following the decision of the late Sudder Court; 
in the case of Trilochun, v. Obhoy Charn, at p, 1080 of 8 D 
Reports of 1850, which is a leading case on thé subject; 
decided that the plaintiff could nob succeed, observing that; 
“a party cannot plead his own fraud and the party who 
makes that allegation must fail. Ef the plaintiff alleges ‘that 
the deod is bond fide, and the defendant pleads that it ign 
fraud to which he was a party, the plea cannot be heard, and. 





TTT 
to proceed, (I. L. R, 1 Bom. 195 4 Legal Companion $1.) For 
instance, they cannot be taken to affect the righte of members of n foint 
Hinda fanily, whe by the operation of law, are entitled to treat ag part 
of their common property an soquisition, however made, ud B member 
in hia sole nome, it atade by the use of the family funds, (10 W. R., 966); 
nor will they prevent tha Courts from recognizing the title of the re i 
owner when be is actually and honestly in possession, and the denamredar 
geoks to oust him by virtue of his nominal title. (14 Moore’s 1, 4., 498 5. 
2, L, BT, fess 154; 18 W. R., 157). ; 
(11) 21, W, B,, 422 5 23 W. Ba, 425 24 W.B, 881, 
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the plaintiff must have a deeree, If the plaintiff alleges that 
he and the defendant were equally parties to the fyaud, he 
cannot be heard, his suit must at once be dismissed. It is 
sufficiently established that the heirs of the frandulent 
parties representing them are equally bound with the original 
parties. The only distinction sought to be drawn in this 
case is that the present plaintiff is not an heir but a private 
purchaser, No distiction can be drawn. All reprasenta- 
tives are equally bound. The exception is only when a 
plaintiff ia himself a defrauded party, and comes into Court 
for relief from a fraud against himeelf perpetrated by lis 
vendor in collusion with the other party. This would be the 
case of a purchaser at a compulsory execution sale ; because 
the fraudlent transfer would be, in fact, a fraud committed 
both against the creditor and against the exeontion-pur- 
chaser. It may also be that if plaintiff's vendor had de- 
franded him by concealing this tenure altogether, and induo- 
ing him to give valuable consideration. in ignorance of it, he 
might, on proving auch a case, have a good action againab 
both the parties who created the fraudulent ‘tenure. “But in 
this case he cannot say this—on the face of his deed of sale, 
he was made aware of the transaction, The plaintiff? stinds 
simply in the shoes of the vendor, and both the vender‘and 
his present representative are equally incompetent, to come 
into Court, alleging the vendor's fraud. If it-were. otherwise, 
a fraudulent party himself precluded from bringing & auit, 
might cure all dofects by simply setting up a purchaser 
under himself, while he would obtain through a purchaser 
the value of a good title," ‘ 

Case (2.)—Tn a suit by an heir to recover property which 
had been transferred by a benamee and fictitious conveyanca 
on the part of the plaintiff's father, where the object. was found 
to have been to defraud creditors, the Calcutta High Court 
followed the decision of the Sudder Dewahny Adawlut at 
p. 1639, 8. D, A. Reports of 1859, which held that “when 


“Il, W.R., p. 92, 
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parties execute fictitious deeds for the purpose of defeating 
ereditora, they plice themselves at the mercy of the peraon 
in whose name the fictitious conveyance is made, and their 
subsequent plea of the transaction being benamee should not 
be listened to,” with reforence to the question of pari delicto 
that judgment stated, that, “the objection must come from 
a person who is neither party nor privy to it, for no man can 
alloge his own fraud in order to invalidate his own deed,”* 

Case (8.)—Plaintiffs, as legal heirs, the son and daughter 
of Shaik Kaloo, sought to obtain posression of their share of 
his property from Rowshun Bechee, the widow of the said 
Kaloo, who was in poasession under a deod of gift alleged to be 
executed by Kaloo in her favor in lieu of dower. Tha tran- 
saction was found not to be a bond fide one. The Calcutta 
High Oourt hold “that the plaintiffs who aro represantatives 
of the party who executed the deed, are bound by his act, 
The deed inuat hold good againat them, though it would be 
no bar to any creditor sceking to recover hia dues from the 
property now in the defendant’s possession.” + 

Case (4,)—Three brothers,—A, B and ©, transforred their 
proprietors to their wives in fraud of creditors, D, 9 ne- 
phew of theirs, fully aware that these deeds were merely 
nominal, and that no possession had passed under them, 
in order to perpotrate a fraud on other heirs: to his 
uncles’ estate who were miners, frandulently induced the 
said wives of his uncles, after the death of their husbands, 
to make over their nominal rights tohim. In a suit 
brought by one ofthe said heirs, it was contended that 
even if the deeds alluded to were executed ip fraud of credi- 
tors, they were good between the parties, and that the 
subsequent transfers to D were therefore good also, and that 
neither the parties who made the fraudulent transfers, nor 
their heirs, could in any way question such deeds. The 
Calcutta High Court considering these arguments to be of 
no avail, remarked : “They might be good arguments in sup- 
port of his rights, if he was a purchaser for valuable con- 
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sideration without notice of the nominal nature of the original 
transfers. But, so far from this being the cases, he is a nephaw 
of the parties who executed these deeds; he had full notica 
of tho true nature of those documents; he was fully aware 
that they were mere paper transactions, under which no 
possession had passed, and to which no effect had been given, 
He cannot, therefore, be allowed to benefit by auch deeds,”# 

Case (5.)—A person conveyed the disputed property to 
another Benamee upon the occasion of the failure of a firm in 
which he was an assistant, under the vague apprehenafon 
that he would be made liable for the debte of his employers, 
Upon a suit by the heirs of the real owner againsb the repre- 
sentatives of the benameeder for recovery of the anid property 
it was urged that the plaintiffa having admitted a nominal 
conveyance, their suit was untenable, the Calcutta High 
Oourt held that the plaintiffs were intitled to recover as the 
conveyance did nat amount to a fraud.+ 

Where tho fraudulent or illegal purpose bas actually bean 
effected by means of the colorable transaction, there the 
maxim applies, “In pari delioto poitor eatconditio poasi- 
dentis,” The Court will help neither party. “Let. the 
estate lio where it falls” (12), But where the party intended 
to defraud another but hus not actually done so, there. can-be 
no reason why the Court should punish his intention by- 
giving his estate away to B whose roguery is even more 
complicated than his own, This appears to be the principle 
of the English decisions, For instance, persons have been 
allowed to recover property which they had assigned away in 
order to confer a parliamentary qualification upon a friend, 
who never sat in parliament ; or in order to avoid serving in 
the office of a sheriff, where they ultimately paid the fine, 
instead of pleading that they had no property in the country ; 
or where they had intended to defraud creditors. who in fact ¢ 





(2) Duke of Bedford », Coke, 2 Ves. Sen, 116; Muckleston v. Brown, 
6 Vos, 68; Chaplin », Chaplin, 8 P. W. 238; Brackenbury ». Braokenbury, 
2 Jac. and W. 801; Doe ». Roberta, 2B and Ald, 367; Lewin, 93; Stor: * 
Eq, Jur, § 298. This seoms to be the effect of the Indian Truata Act, 
of 1682, 4, 8 ‘ 
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were never injured (18); or in order to avoid the effects of a 
conviction for a felony, which the grantor supposed he had 
committed, but which in fact he had not, and could not bave 
committed(14). It may also be well to remember that the 
rules which govern benamee transactions have no application 
to the case of gifts made in comtemplation of insolvency, and 
with the intention of defrauding creditors(15), Nor to cases 
in which property has been sold or handed over to one 
ereditor, in order to defeat an expected execution by another 
criditor(16), If the transfer is really intended to operate, 
and is not colorable, it is not a benamee transaction. Whether 
it is valid or not, dopends upon other considerations(17), 

If partics stand by and permit another to hold himaelf out’ 
to the world as the real propristor of an estate when he in’ 
reality isa benameedar for them, and thua induce parties 
innocent of the fraud to lend their money upon such faith, 
they are not entitled to any consideration from a Vourt of 
equity and good conscience. , 

PRECEDENT.—A_ plaintiff, the real owner, permitted his 
henameedar to deal with the property as his own by pledging 
it to the defendant for sums borrowed from him. Further, 
it uppeared that, after disputes had broken out between the 
plaintiff aud his benameedar, the former permitted the latter 
to loase out the property to another peraon, treating it as his 
own, Then, when the defendant sued to recover the moneys 





(8) Birch v, Balgrave, Amb 264; Cottington v. Fletcher, 2 Atk. 156; 
Plutumone », Sta 10, (i. Coop, 250; Young, v. Peachey, 2 Atk. 254; Symes o, 
Tughes, L, 8. 9 Hq. 475; her Lord Westbury, Tennet », Tennet L. R, 2 8c. 
and D, 9; Cecil v, atcher, 2 Jac. and W. 

(14) Davies v. Otty, 35 Beay. 208 ; Manning v ah L, R. 15 Eq. 485, 

{15) See Gnanabbai v. Srenivaaa, 4 Mad, H.C. & 

{16) Sankarappa v, Kamayya, 3 Mad, H.C, 231; Paton ‘4 Ramalinga, 6 
Min H. C. 368 ; Tittak Chand »v, Jitamul, 10 Bom. H.C. 2 

(17) “IE ho who is indebted to five several persons, teak party in 204, 
in consideration of natural affection gives all hig goods to his son, or cousin, 
in that ease, for aa much as others should loge their debts, &e., which are 
things of value, the intent of the act was, that the consideration in auch 
cases should be valuable ; for eqnity requires that such gift, which defeats 
others, should be made on aa high and good consideration ag the thin; 
which are thereby defeated aro ; and it is to be presumed that tha father, if 
he had not been indebted to others, would not have dispossewed himaclf of 
all his goods. and subiceted himself to hig eradie > and therefore it ahall he 
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due on his bond, the plaintiff permitted a decree to pass 
unquestioned, whereby the property was rendered liable. 
Under theee circumstances the Calcutta High Court held 
that the plaintiff was not entitled to any consideration from 
“a Court of Equity.* 

A purchase for valuable consideration and without notice 
of the benamee, from one who, in the eyes of the world, is 
the absolute owner of the property, and who holds that pro- 
perty, to all appearances, under a good and sufficient title, 
would be protected and would hold good against any subee- 
quent sale made by the real owner or his heir.t 

If property is purchased in the name. of a bengmesdar, 
and all the indiciat of ownership are placed in hie hands, the 
true owner can only ged rid of the effect of an alienation by 
the benameedar, by showing that it was. made without:his 

own pequicsconce, and that the purchaser took with notice of 
that fuct+ A décree of foreclosure obtained against the 
benumecdar is binding upon the exeoution-purchasers of the 
rights and interests of the actual owner who had originglly 
purchased aud mortgaged in the name of the banamecdar, 
unless it can be shown that the foreclosure was sftogked in 
fraud of them, 

Precenent.—The plaintiffalleged thet ehenropertyi in dispute 
originally belonged to Gunga Persaud; that.it-was bought by 
Guuga Persaud in the name of Gour Surn Persaud; that on the 
26th of July 1851, Gunga Persaud, through hia benameedar . 
Cour Surn, mortgaged the property by conditional sale’ to 
Bhugwun Lall; that on the 29th of December 1854, Bhugwan 
Lall foreclosed, and, dying shortly after, his widowa (defén- 
dants Nos. 8 and 4), obtained possession;‘and that finally, on 
the 7th of Jully 1863, the -plaintiff himself purchased the 
same property at an execution sale effected in consequence of 
a decree passed against the widows, . The-defandanta (Nos. 
1 und 2) resisted the claim of the plaintiff; on the’ ground 
that Gour Surn Persaud’s conditional sale on the 26th of 
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July 1151 did not pase the property of Gungs Persaud, and 
that they, on the 1sb of December 1851, bought the rights 
and interests in the same property at an auction-sale in exe- 
cution of a decree against Gunga Persaud. The facts were 
found as alleged by the plaintiff. The Calcutta High Court 
observed “that the Principal Sudder Ameen has, in terme, 
found that Gunga Peraand bought the property in the name 
of Gour Surn Persaud, and that it was on that account that . 
the conditional sale of 26th July 1851 was made in the name 
of Gour Surn Persaud. If this be so, then the decree of fore- 
closure of 29th December 1854 obtained, no boubt, as far os 
concerns name, against Gour Surn Persaud alone, would. be 
good and binding against the defendanta Nos. 1 and 2, go sata 
foreclose the equity of redemption which they purchased of 
Gunga Persaud, unless they can show that the foreclosure 
was flected in fraud 6f thom or of their vendor and conse- 
quently was void and IMOPETAtiVE....ssreerersrrerreers seeeneveren 
If notice which must have preceded the foreclosure decree of 
December 1854 was served upon the right person, then the 
decree will bind the equity of redemption, into whosesoever 
hand it may have passed. It might no doubt, (supposing 
tho fact were so) have been possible to show, that the notice 
of foreclosure was served upon Gour Sura Peraaud, and kept 
from the knowledge of them, the defendants, although the 
mortgagee was woll aware that the equity of redemption had 
passed from Ganga Persaud, or Gour Sura Persaud, into the 
hands of the defendants at the execution-sale : but until thia 
is shown as a matter of fact, ip must be presumed that the pro- 
ceedings in the foreclosure wero regular and valid, and as far 
as ean be gathered from the record, Gour Persaud was the 
right person against whom the suit should -have besa 
brought.”* 

Where p-operty is held benamee, and the ostensible owner 
assent to ita being disposed of bye third party to: the. pre- 
judice of the real owner, the real owner cannot be allowed to 
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Procrpant.—Phe {plaintiff held property benamee in the 
name of Greesh. Greesh stood by {while Mothoor mort- 
gaged the whole property, and Greesh aubseribed his name 
to tho mortgage, thereby admitting that Mothoor was 
capable, aa owner, of dealing with the whole property. The 
Calcutta High Court anid that “the plaintiff is undoubtedly 
bound by his benamesdaree ants. If he will put forward 
another person as the owner of his property, that person is 
to the rost of the world the real owner; and if the oatensibla 
owner deals with the property, the plaintiff cannot be allow. 
ed to objact, His own acts have led to the fraud."* 

An innocent holder (for value and exeroising ordinary doli- 
gence) of property given in pledge for the paymont of a debt, 
without notice of his debtor being @ bengmee holder for 
others, ia entitled to maintain his lien. i 

PRECEDENT.—Plaintiff claimed to sell in execution of g 
decree certain property, of which his debtor was the registered 
and ostensible proprietor, Defendands, alleging that they 
were the real owners holding benamee, succeeded in getting 
the property released by summary award. Ina regular suig 
comming on appeal, the Caloutta High Court decided that 
“the registered bond, whioh ia the foundation of plaiatiff's. 
claims, pledges the disputed Property for the payment of the 
debt ; and that plaintiff being an innocent holder for value 
exercising ordisary diligence, who accepted the lien without 
notice, is entitled to maintain his lien againat all the Property 
in satisfaction of the debt; and on that ground should aucoeed 
as Myainst the parties who, by their acta, enabled the be. 
nameedar to deceive him and take his monay.” 

Where a conveyance is made benamee, the donor remain. 
ing the absolute and uncontrolled owner of the property from 
the date of gift to his death, the Property passes at his death 
not to the donee but to his own heirs, : 

PREOEDENT.—A had two sons B and ©. B, during the life. 
time of A, waa inyolved.in considerable debis, A executed 
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a deed of gift to his wife and sister-in-law 15 of 16 years 
bofore hia death, providing in that deed that on their death 
the estate was to go to B's aon, if he should have any, and to 
C and his sons absolutely. Since the date of gift the names 
of the above ladies had been used in all paper transactions, 
but A had remained until the day of his death in the actual 
enjoyment of the property, and since his death B had beet 
in possession of his share. At the death of A, the creditors 
of B having attached hia share in the property, objections 
wore raised on tho ground that he had no interest. The 
creditors having been unsuccessful brought a regular suit ta 
have it declared that a share of A’s estate came by inheritance 
toB, The anit. eoming on appest befors the Oaloutta High 
Court, they observed : “The motive of such @ transection, is 
porfectly clear. By thia transaction, if snecessful, whila on 
tho one hand Sreenath’s (B's) creditors would ba excluded, 
on the other hand Sreenath himeelf would not. The dewd 
could be used to keep off claimants outaide the family, whites 
within the family matters would go on as before. The vory 
essence of such a transaction ia that it should have a double 
aspect, and there is no donbt the experience and ekill which 
persons in this country havo pained by'a constant resort to 
such transactions make it execeedingly difenlt for a Conrt of 
Justice to detect the truth. But upon the whole, we have 
come to a clear conclusion® * * that the conveyance by 
Ajoodhya Ram [A] to his wife and sister-in-law waa benanved; 
that Ajoodhya Ram [A], not withatanding that nominal con 
voyance, remained the absolute and uncontrolled owner af the 
property; and that @ share in this property passed at his 
death by inheritance to Sreenath [B].”« 

Strict proof is necessary to establish Lenamee ownership 
in a property which ia attached or songht to he sold by cvedi- 
tors in satisfaction of decree against the person. in whose 
name the property atanda 

PrecepEnt.—A, certain Nawab purchased with: hie own 
funds property in the name of hia son. Oreditors of tle son at- 
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tached’ that property, but the Nawab having laid his claim 
to it, his claim was disallowed and he was ‘referred to a 
regular suit. On a regular suit beitig brought by the Nawab, 
it was fonnd, that the motive of the Nawab in purchasing the 
property in the name of his son was to vary the rule of 
succeasion between sons and daughters in his family. The 
Privy Council in diamasing the Nawab’s appeal observed : “Tf 
the conveyance to the sons was designed to produce an effect 
thereafter, by changing the amount of shares of the whole 
property on @ succession between sons and daughters, it 
could not be designed as a meré naked benames conveyance, 
because, ** a mere benamee conveyance would in no way 
affect such succession, But if, as the Nawab himaclf repre- 
sented the transaction, it was designed to affech-the daughter'a 
claims or interest, it could only so operate as a real transgc- 
tion; that is, by a conveyance of interest to the sons. It ia 
immaterial in this case to consider whether: tha legal effect of 
the arrangement would be to confer a resulting lifa-eatate on 
the Nawab or not, since the only contest made in the 
suib was whether it was an absolute benamee transnotion. 
The case admitted, certainly, of being viewed thus, that the 
Conveyance, was mere colorable, to-be treated aa real should 
it become necessary to defeat a daughter's claim, but ficti- 
tious as between father and sona, It is to be observed how- 
ever, that this view of the case was not presented to the 
Judgo; and if it had beea ao presented, the Judge would 
have been justified in declining to act on such an allegation 
of fraud against creditors of the son*** in favor of 
the father, alleging his own frand. Their Lordships, there- 
fore, think that the Principal Sudder Ameen was justified in, 
regerding the whole evidence before him as not aufficient to 
establish the case of benamee ownership, which the Nawab 
advanced. As the decision under review doas not appear to 
couflict with any rule of law, as the question decided is one 
of fact, as the decision is suatained by sufficient evidence, and 
establishes the claim of creditora against property of which 
their debtor was allowed for many years to have, aP last, the 
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ostensible ownership, it ia one which their Lordehips would not 
disturb, unless it were clearly shown to be wrong. It is theduty 
of a Guurt of Justice in such a case to put the objector:to the 
rights of creditors founded on apparent ownership to strict 
proof of hi¢ objection ; he must recover, if at all, on the case 
that he asserts, It would be easy, if such vigilance andjealonay 
were not exhibited, for a family to place the family property 
out of reach of creditors. If the father become indebted, the 
titular right would be thon stated to have conveyed the 
real interest; bub if the son were indebted, then the claim 
would take the form to which thia auit is adapted. Views of 
these dangers to the rights of creditors seem to have been 
present to the Courts below; and in the present case their 
Lordships are unable to see tha jealousy of @ prabable fraud 
has induced an incorrect estimate of the evidence,”« 


Ifa person purchases proporby benamee ‘at an execition- 
sale, and remains in possession and if Afterwards the benamee- 
day as certified purchaser sues the real owner to reoover 
possession, it was held by the. Privy Couneil that section 260 
of the Civil Procedure Code is no bar to preclude the éaquiry 
to the real title, 


PrecepENt—Brijlall Opndhia was mortgagee in posses- 
sion of Talook Doodhur. Whilst he was 80 in possession, the 
interest of the mortgagor was offered for sale under a decree 
obtained against him by a creditor. Buhotee Lall became 
the ostensible purchaser at such sale, and the certificate 
of sale was granted to him in his own name as the purchaser. 
Brijlall Opadhia remained in possession un til his. death 


and after it, this suit was brought by Buhoree Lall againet _ 


his heirs for the redemption of the talook and possession 
of it; alleging that the mortgage-debt had been paid off 
by tho receipt of the profits, and if not, taat he was ready 
to pay what might remain due, The defence was ‘that the 
purchase was made by Buhoree, in his own name, as a 
benamee purchaser for Brijlal Opadhia, and with his money ; 
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and that the attempt by Buhoree to set up title in himeelf 
was fraud. The question was whether this defence could in 
law be made available. The Privy Council decided that 
section 260 ia confined to a suit brought against the certified 
purchaser, and to a specific direction as to what shall be 
done with that anit, viz. that it shall he dismissed with costa. 
Tho present suit being the converse of that pointed out in 
the above section, there ia no bar to preclude inquiry into 
the real titlo.« R 

Section 260 Act VITY, of 1859+ is no bar to a auit for pos- 
session of a property by the execution-purchaser which pro- 
perty was previously sold in execution of decree against the 
same judgment-debto and was purchased by the jadgment- 
debtor benamee. 

Precepent.—Plaintiff sued to recover possession of a tank 
on the allegation that she purchased it in execution of a 
decree against the judgment-debtor, that she was pub in 
possession, and that ahe has been subsequently eueted by the 
judgment-debtor and other persona, One of the defondants 
alleged that previous to the purchage hy the plaintiff, her 
husband in execution of a decreo against the judgment- 
debtor purchased the snme property ; that she waa in posaes- 
sion and the judgment-debtor had no right whatever to the 
property. The plaintiff urged that his purchase was a mere 
shdm ; that in fact the judgment-debtor purchased the pro- 
perty benamee and was himself in posseasion at the time 
when the property was put up for sale and purchased by the 
plaintiff. The lower Appellate Court found for the plaintiff. 
Tt was urged on behalf of the defendant that under seotien 
260 of Act VIII of 1859 the enit.cannot lie, But the Cal- 
cutta High Court decided that this case did not come under - 
the purview of that section.t 

It was held by the Privy Council that the provisions of 
Act VIII of 1859, sec. 260, wore disigned. to cleck the 
practice of making benames purchases at execution-sales, 
i. ¢., transactions in which one party secretly purchases on - 
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his own accound in the name of another party, They 
cannot be taken to affect the rights of members of g joint 
Hindu family, who by the operation of law, are entitled to 
treat as part of their common Property an acquisition, how. 
Soover made, by a member in hia sole name, if made by the 
use of the family funds,* 

A benamee, or collusive sale of property in execution of 
a Jecrea will not save it from re-sale in execution by a deoree- 
holder,+ : 

A benamee purchase by @ judgment-debtor of his property 
sold in execution of decree againat him is liable to be set 
aside and the property re -sold in satiefaction of decree, 

PRECEDENT.—A Property was sold in exeoution of decree 
and was purchased by the servants of the judgment-debtorg 
benamee for the judgment-debtors who remained. in 
sion. A judgment-creditor brought § Auit to seb aside this 


317 of tho Civil Procedure Code. The Calcutta High Courg: 
held that the suit will lie, observing that « the section 
quoted, refera only to suite between a benames and the 
beneficial owner, arg Not & case of the 


4 groes fraud bas been practised upon a thind party,’ 


property should come forward ag plaintiff, ‘ 
Precepent.—The plaintiff sued to set aside a sale in execu. 
tion of a decree against Hubeebul Hossein. He alleged in his 
plaint that Hubeebul Hoaagin, in consideration of Ra, 5,000, 
absolutely sold to him whatever rights and interests he had in 
the property claimed, But the evidence of Kedar Nath Bose, 
who was cxamined ag a witness for the defendant, and who 
saya thathe was Hubeebul Hoasein’s pleader in almost alf 
cases, shows titat he was tho real purchaser, He says that-he 
and the plaintiff, who is hia cousin, are living jointly, and * 
property, if recovered, will become their Joint property, - 14 
has been contended by the respondent that the auit ought to 
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have been dismissed, because the plaintiff was not the real 
purchaser. In Fuzeelun Bibee vereus Omdah Bibeo, X, 
Weekly Reportor, 469, it waa held that, where @ purchase 
was made in the name of another, the real purchaser must 
be the plaintiff, and the suit cannot be maintained in the 
name of the other person, Taking the evidence of Kedan 
Nath Bose to be entirely true, he ought, by the rule of Courts 
of Equity, to have been a co-plaintiff; and for his not being 
so, the decree might be reversed on an appeal ; the reason 
being that Kedar Nath Bose will not be bound by the decree 
in this anit, We think this would be a sufficient reason for 
our dismissing this appeal, A false case as to the purchase 
has been pub forward in the plaint; and we have little doubt 
that this was done designedly, and in order to conceal the 
part which Kedar Nath Boso had taken in the transaction.® 
In a suit brought to recover property, the Calcutta High 
Court held that it ought to have been brought by the real 
owner, and not by a person who claims to be owner by virtue 
of a tranaaction which is bound not to be a real one.f 
Benamee purchases occur every day, and if the party 
whose name is used sets up no claim, and if there appear to 
havo been long continued poaseasion on the part of the 
person claiming to be the beneficial owner, that would quite 
sufficiently dispose of the mere use of the furace name in 
the transaction. F 
PRECEDENT.— Plaintiff brought a suit, alleging that the pro- 
perty claimed was purchased by her in the name of another 
person who was made a defendant in the suit. The bena- 
mecdur did not set up any claim, but yet the lower Court 
disiniased the plaiatiff’s claim atating that “the plea of bena- 
mee transaction advanced by the plaintiff is unfit for hearing 
by a Court of Justice, because agreeably to general principles, 
the party in whose favor a deed is executed must be consi- 
dered as the grantee of the deed.” This Judgment was set 
aside by the Calcutta High Court who observed: “aa to the 
question of benamee, the Subordinate Judge must be well 
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te that benamee purchases occur evary day, and that if 
party whose- name js used sets up no claim, and if there 
aar to have been long continued possession on .the pard 
ie person claiming to be the baneficia! owner, that would 
® sufficiently dispose of the mere use of the fursee name 
1 transaction,”* : : 
certified purchaser ata sale for arrebra of Government 
enue, suing to reoover possession of whieh he bas been 
ed, is not debarred from the benefit of section 86, Act 
f 1859, and from pleading that the defendants. wore 
antitled to sue him as being marely.a benameedas+- ;. 
nder Regulation XI, 1822, a:benwmee' purchase. for the 
alting proprietor at a sala for arroars of revenue is. not 
«lutely illegal and void;) Where the manager of a joing 
ndoo family re-purchases benumee, the. Presumption ia that 
4 property go re-purchased is held by him for the benefit 
“the joint family} , 
A wife suing for confirmation: of possession of Property 
leged to have been purchased by her in ‘the name of the 
endant must rest her case Upon the plea that the purchase 
her from her husband waa bond Jide, which must be 
oved before any deoree is given to her 
Before shutting out from execution & decree-holder who 
as taken by assignment, on the Bround that he is‘a mere 
‘anamee holder from one of the Judgment-debtors, it is 
ecessary to be very careful and to ascertain beyond a doubs 
rat the fact is go,|i 
Where there is an allegation that a lease is held benamee, 
t is not sufficient for the party in whose name the lease is 
‘awn out to produce the doaument, but it is necessary for 
im to prove that he has the beneficial interest in the pro- 
verty, since if the receipts, filed by the person who alleges 
-hat he holds it benamee, came into hia hands upon payment 
“f rent by him to the zeminder, they tend to show that the 
"oficial interest was in him. 
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The representatives of, or private purchasers from, ap 
telling, benames, in fraud of creditors, or pleading: suo 
tale in order to recover the Property afterwards, are bo 
equally with the origival defrauders, and Cannot take ads 
tage of what must be held to be their own wrong, 

PRECEDENT —In a suit to Tecover possession of certain Jp 
held by tho defendant, on the ground that the conveye 
by their father to the defendant was « doncmes O10. & 
in fraud of craditors, the High Court of Oalotta -held. - 
the suit would not lie.* i : 

A conveyance of an early date followed: by’ mutasic 
hames in the Collector's records, if proved to bem nom 
transaction in fraud of creditors (the ‘possession rem 
with the original owner and tha transaction being held, 
tween very near relations), was held nob. to defeat ». go 
title though subsequently acquired.+ : ta 

It determining the right to property seigad in exeoutir’” 
the Court must not declare ®'person claiming an: pexchan 
to boa benameedar for the debtor Upon suspicion rherel 
but its-deoision nauet gagg Upon.legel grounds eateblished 
legal testimony ,t : r 

Property purchagod by 8 member of a joint demily wi, 
monoy out of tha common astate, ig family ‘property, ede: 
if pnrchased in the name of his son. Byen if pee son ia; 
certified purchaser at a sale under Act Tof 1646, the oth» 
members of the fymily are nos debarrad by s. 21 dee 
claiming a share of the purchase as joint property® 
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